Interviewing witnesses:

Witnesses may be identified from a number of sources; the person who has reported the incident provides names of those who were present; the description of the incident may lead the Investigating Officer to conclude that others may have witnessed the incident; and in the course of the investigative interviews, other names may be mentioned.

NB
Employees of the Board are expected to appear as a witness and participate in investigative interviews when required. In cases where witnesses are reluctant to participate, managers and HR will support and encourage their attendance.

The witness should be invited in writing to an Investigatory Interview, stating clearly that they have been cited as witnesses in an enquiry, in accordance with the Disciplinary Policy and Procedure, and that they have the right to be accompanied or represented at the interview.  Employees who are called as witnesses should not be accompanied by a colleague who is also due to be interviewed as part of the investigation. 

At the interview the witness will be asked questions related to the allegation or context, which he or she has witnessed or has experience of. It is important to ensure that the questions are clear, open and not leading.  Witnesses must be advised that the information they provide may be used as evidence should the issue proceed to a disciplinary hearing and that they may be asked to attend any hearing as a witness.

Notes of witness interviews when typed up should be sent to the witnesses to sign and date as an accurate record of the interview. Comments / amendments may be handwritten on the notes.

What to do if a Witnesses Request Anonymity

Such requests are rare and only in exceptional circumstances should a request for witness anonymity may be considered. The Investigating Officer will consult with the HR rep before any decision is made as consideration needs to be given to balancing the interests of the parties, the need to protect informants and the right of the employee to a fair hearing. 

While there is no legal requirement to disclose the identity of witnesses, failure to do so undermines the employee’s right to challenge properly the evidence. There is an obligation to undertake a fair disciplinary procedure, which will include attempting to obtain reliable, corroborated evidence. The Investigating Officer/HR  should explore the witness’s reasons for wishing to remain anonymous and decide whether or not it should disregard such evidence or consider it as holding less weight than statements from named witnesses.

If anonymous evidence is to be used, the Investigating Officer should seek to corroborate the evidence and to establish at least one identifiable witness, even if this person is not a direct witness to events, such as a manager who has been provided with information from witnesses. S/he should consider allowing the employee to formulate written questions to be put to the anonymous witness through the Investigating Officer. The witness’s answers can then be examined during the disciplinary process.

The employer should make the witness aware that his or her anonymity cannot be guaranteed. If the matter results in legal proceedings, he or she may be subject to a witness order requiring his or her attendance at the tribunal to provide evidence in the proceedings.

The following points can be used as guidance.

· Written statements may be edited to remove names and preserve anonymity and be made available to the employee or their representatives.

· Statements need to be accurate with regard to date, time and place of each incident, the employee's observations and any other relevant details. 

· Is there any corroborative evidence? 

· Has the informant any reason to fabricate evidence

· Is the informant's fear genuinely sufficient to not require them to be involved in the disciplinary process further? 

· If at any stage in the disciplinary process the employee raises issues to be put to the informant then the employer should consider an adjournment so the relevant question can be put. 

· In cases involving informant’s careful notes must be taken of the disciplinary hearing.

