Sickness Absence during Investigatory / Disciplinary Processes:

It is not uncommon during disciplinary proceedings for the employee in question to go off sick, whether at the outset of the investigation or during the process itself. The key is for the employer to manage the situation carefully to avoid any suggestion that it is acting unfairly, while at the same time keeping the disciplinary process intact until it reaches a conclusion.

If an employee goes off sick either when they are first informed of the disciplinary allegation or at any point during the investigation, the employer should continue with the disciplinary investigation so far as possible in the absence of the employee. This means that the Investigating officer should interview and take statements from any other witnesses to the disciplinary matter, before memories start to fade. 

Relevant documents should be collected and any other enquiries followed up, and the investigation should be completed as far as possible, except for any enquiries that need to be made of the employee in question.

Where the employee's sickness absence is due to a minor or short-term ill health condition such as a cold or flu this is unlikely to cause great difficulty. The Investigating officer should simply await the employee's return from sick leave and continue with the disciplinary process on their return.

Where the employee's absence seems likely to be more prolonged, the Investigating Officer should make a management referral to Occupational Health to determine whether or not the employee is fit to take part in an investigatory / disciplinary process, notwithstanding their ill health.   Note that where the Investigating Officer is not the employee’s line manager then their line manager should do the referral.   The employee should be advised at this point that a referral is being made to OH.

The Investigating Officer may be able to facilitate a meeting by offering a neutral venue. 

If the employee is likely to be off sick on a long-term basis and is not fit enough to undergo any part of the investigatory / disciplinary process in the meantime, the Investigating officer will sometimes have no alternative but to place the investigatory/disciplinary proceedings on hold and continue managing the situation as sickness absence. In these circumstances, the employee should be informed that the investigatory/disciplinary process has been placed on hold pending an indication of their fitness to proceed.

However, where the postponement of the investigatory/disciplinary proceedings is likely to cause particular problems, the Investigating Officer may wish to consider inviting the employee to make written submissions rather than attending a investigatory/disciplinary hearing in person. The Investigating Officer should write to the employee suggesting such an option, pointing out that it is in the interests of all the parties to settle the matter promptly, in order to resolve the situation and move forward.

Relevant factors in terms of deciding whether or not it is fair to proceed with the disciplinary process without the employee being present would include:

· the importance of dealing with the disciplinary matter promptly; 

· how long the employee has been off sick and whether or not there is any likelihood of a return to work in the near future; and 

· whether or not a long delay in dealing with the matter might be to the detriment of the organisation.

Managers should only consider this course of action where it is reasonable in all the circumstances and subject to advice from a Senior Human Resources representative.  Managers will take a risk in holding a disciplinary hearing and taking disciplinary action, including dismissal in the absence of the employee when they are off sick. 

An Appeal Hearing or Employment Tribunal may find that the employer has not followed a fair procedure and that the dismissal is therefore unfair. The Employment Tribunal may consider that if the employee had been given the chance to answer the disciplinary charges he or she would not have been dismissed.

